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ADVERTISING AND SOLICITATION 


* basen 2 of the Rules of Professional Conduct of the State Bar, forbidding 
solicitation of professional employment “‘by advertisement, or otherwise,” 
but sanctioning the “publication or use of ordinary professional cards” and “con- 
ventional listings in legal directories,” was adopted in 1928. Soon thereafter the 
Supreme Court of California said that this rule “may be presumed to represent 
ideas and attitude of the legal profession as a whole. It is perhaps by virtue of 
the fact that the profession of the law has come to be considered by some 
attorneys solely as ‘a highly competitive business’ that it became necessary to 
give legal sanction to a rule which had theretofore been enforced merely by 
public opinion.” 

The problem of what constitutes “conventional listings in legal directories” 
has received considerable attention from the American Bar Association ever 
since the adoption of Canon 43 of the Canons of Professional Ethics in 1928. 
Among other things that Canon prescribed that “the simple professional card 
mentioned in Canon 27” might, “with propriety,” contain a statement of the 
“special branch of the profession practiced,” and that the publication of such a 
card in reputable law lists “is not condemned.” This same sanction, along with 
certain others, is now found in Canon 27 of the Canons of Professional Ethics 
as amended in 1942. And Rule 2 of the Rules of Professional Conduct as 
amended in January, 1943, still sanctions the use, in the ordinary and customary 
manner “of printed or engraved business cards by members of the State Bar, 
or of conventional listings in legal directories.” 

We presume that these amendments to the Canons and the Rules represent 
the ideas and attitude of the legal profession as a whole as of the present time. 
By and large they have been and will be so accepted by the courts, the public 
and most attorneys. But we are inclined to wonder whether the recent “inter- 
pretation of the Canons of Ethics of the American Bar Association, affecting 
cards of lawyers in law lists,” recently released as the joint effort of the Com- 
mittee on Professional Ethics and Grievances and the Committee on Law Lists 
of that Association, and published elsewhere in this issue, will be as acceptable 
to the courts as the Canons have been as “wholesome standards of professional 
action.” Rather, we are inclined to think that these “interpretations” will invite 
much more of that type of individual advertising by many attorneys which the 
very Canons and Rules themselves condemn. 
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THE ANNUAL MEETING 


T would be but trite to say that the annual meeting of the Association held in 
the ballroom of the Biltmore March 4 was a huge success. It was much 
more than that. The occasion was attended by close to five hundred members 
of the Association and their guests, come to recognize publicly the worth of the 
services rendered during the past year by George Breslin as President and to 
welcome Bill Mathes, the new President, and his fellow officers and trustees, and 
wish them well. 

With simple words the retiring President relinquished the office to successor, 
and presented him with a gavel as a symbol of his authority and as a personal 
token of esteem. As his first official act Bill Mathes, upon behalf of the Associa- 
tion, presented a scroll to his predecessor in recognition of his accomplishments 
and in appreciation of his services and leadership during 1942. 

Following the induction of the new officers and trustees, the President 
introduced the distinguished guest of the occasion, Honorable Earl Warren, 
Governor of California. Governor Warren paid tribute to the public service of 
the profession of which he is a member and, after reviewing the development 
of our governmental institutions during the years since the organization of the 
Los Angeles Bar Association in 1888, discussed at length the need for mainte- 
nance of free government in a world which has become power crazy. His 
inspiring address is recorded in the following pages. 





ROLL OF HONOR 
HE Roll of Honor of the Los Angeles Bar Association now contains the names 
of 245 of its members, including the following, whose names have been added 
during the current month: 


W. Claude Feids, Jr., Lt. USNR Clineon Rodda, Private, USA 

Patrick Henry Ford, Private, USA Edward Rubin, Private, USA 

Julian Isen, Private, USA Harold Streight, Ist Lt. USMC 

J. Stanley Mullen, Lt. (j.g.) USNR Wayne L. Van Buskirk, Ensign, USNR 
Melvin B. Ogden, Lt. USNR Harry C. Williams, Private, USA 





SOUTHERN CALIFORNIA OFFICE 
OF SECRETARY OF STATE 


E liesen Board of Trustees recently adopted a resolution favoring the establish- 

ment at Los Angeles of a Southern California Office of the Secretary of State, 
“believing that such an office would make it possible to save the time of public 
as well as the Bar in the transaction of necessary business with the office of the 
Secretary of State.” The need for such an office is manifest from the fact re 
cited in the Board’s resolution “that 57 per cent of the business of the office of 
the Secretary of State is in the eight Southern California counties.” 
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A WORD FROM THE PRESIDENT 


Y hat’s off to George Breslin! Thanks to his talents and 

energy, the Association last year gained one new member for 
each membership loss. Considering the unavoidable displacements 
of wartime, this is a truly remarkable record. As I told George 
when he laid down his gavel, I only hope my administration can do 
half as well. 


The Association is proud to forgo for the duration the dues of 
all members who serve the armed forces of the Nation. This 
sacrifice in revenue will not hamper our essential activities, if each 
member who remains in active practice will constitute himself a 
committee sole to add at least one new member to our ranks. 


Theodore Roosevelt urged: “Every man owes some of his 
time to the up-building of the profession to which he belongs.” 
The force and imperativeness of group action by lawyers is far 
more apparent now than in “Teddy’s” time. The problems con- 
fronting our profession today are myriad and complex. They are 


more than a match for any one of us. 


If a lay group were to bring analogous problems to any lawyer, 
he would unhesitatingly advise organized group action for their so- 
lution. And it is the lawyer who would create and perhaps even 
direct the necessary lay organization to serve the purpose. 


But little reflection is required to convince any of us that the 
effectiveness of our Association in the service of its purposes and 
its members increases in geometric progression with the addition of 
each new member. Will you help? 


The Constitution of the Los Angeles Bar Association declares: 
“This Association is established to advance the science of jurispru- 
dence; to promote the administration of justice; to encourage a 
thorough legal education; to maintain the honor and dignity of the 
profession of the law and to cultivate social intercourse among its 
members.” 


Ours is one of the outstanding bar organizations of America. 
We share the traditions and the ideals of the common law--which 
are the heritage of our profession. American boys fight and die 
today throughout the world in defense of those ideals. 


We know that the common-law system of reasonably predictable 
individual justice stands foremost among those accomplishments 
which warrant the claim of English-speaking peoples to world leader- 
ship. And it is our solemn duty—our inspiring challenge—to pre- 
serve and improve that system, for the full attainment of our 
constant goal of equal justice under law. 


Wm. C. MarTHEs. 
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THE FETISH OF CENTRALIZED POWER* 


Honorable Earl Warren, Governor of California 


N appearing before you today, I want to say at the outset that I believe I am 
addressing members of a profession which has had its normal ways disrupted 
more than most. 

Some of its members have gone to war and will be found in service of their 
country in all parts of the world. Some have gone into government service 
and are helping shape the processes of the war effort itself. Still others will be 
found putting in a shift in the office and then adding to their daily contribution 
by working a shift in some war industry. 

By and large, the greater percentage of the profession has become definitely 
linked with the war effort, for that portion of the profession remaining at home 
is giving freely of its time in volunteer work, either in civilian defense or some 
other public program. The net result is that to a large percentage of lawyers, 
normal profitable employment is recognized more by its absence than its presence, 
Yet, government, and I mean all levels of government, is still calling upon lawyers 
every day for more public jobs, both with and without compensation, and lawyers 
are still responding and I know will continue to respond. 

Lawyers might be a rather easy going group in normal times, but, when the 
bell rings and there is real trouble ahead—when fundamental rights and liberties 
of the people are involved—they can always be found devotedly performing the 
tasks that the perilous situation demands. It has traditionally been so and in this 
crisis we have no exception to the rule. 

And so today, on the occasion of the anniversary of the founding of this 
association, we find comparatively few among your large membership working at 
their desks and able to be present to do honor to the occasion. 

It is to this smallness of the home group of lawyers and the numerous 
distractions caused by these war times that we should, perhaps, direct our real 
attention. The occasion affords us an opportunity to look back through the years 
to the day upon which this association was organized in 1888. It gives us the 
opportunity to reflect upon the initial objectives of the organization, the kind of 
institutions which we at that time not only swore to preserve but, believing in 
them, were willing to devote our entire lives to preserving. 

It should recall to our minds the spirit of those institutions and the way of 
life which they made possible and parade before our mind’s eye the things that 
have happened in the intervening years—the change from simple homely things 
to the complex, and, in many respects, artificial things that presently determine 
our way of life. It affords us opportunity to see if our original objectives have 
been attained or are in the making and it gives us opportunity to see how strongly 
we have built the foundation for the preservation of those institutions to which 
we were then so committed, to determine in our own minds if the foundation 
is sufficiently strong to continue building with the same kind of institutions and 
the same spirit with which we started. 

If we could stand back and view, as in two pictures, things as they were when 
this association was formed and things as they are now, I wonder how many of 
us would realize that they represent the same institutions. 

Whether all of these changes were necessary or advisable or whether they are 
all for the eventual good of our Republic, only the future can tell. They are now 
as water that has passed under the bridge. The question before us today is— 


Address by Governor Earl Warren before annual meeting of Los Angeles Bar Associ# 
tion, Biltmore Hotel, March 4, 1943. ; 
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where do we go from here? In other words how are we to avoid the condition 
which Chief Justice Fuller had in mind, when in one of his famous opinions he 
said: “It is true of government as of religion that the form often survives the 
substance of the faith.” 

We are living in a world that has again become power crazy—power in 
economic life and power in political life. We are now in the throes of determining 
whether true democratic institutions such as this organization is pledged to pre- 
serve, can exist any place in the world. 


As individuals and as a nation, we are committed to the belief that unless 
such institutions and their resultant way of life can be sustained, life itself will not 
be worth living. Millions of our young men and women who are in no sense 
responsible, either for the troubles of the world or the uncertainties which con- 
front it, are offering their lives, to see that this right is sustained. 

With these millions away from both home and country and with other millions 
temporarily transplanted from one part of the country to another in the interests 
of the war effort, there is a great void in the body of our citizenry. With the 
remaining millions concerned about their loved ones and distracted by war con- 
ditions, there are too few citizens left at home who can and will give their thought 
and attention to our governmental institutions and the course we are pursuing. 
There are too few lawyers left for this purpose. But it is a task which will take 
all our earnestness, all our energy and all our capacity. It will be no ordinary 
task to keep this old Ship of State on an even keel in the turbulent seas of global 
war. It will take our all, everything we have, to preserve our institutions as we 
once knew them. 

War times always breed centralization of power and sometimes, even in 
mortal combat, we are likely to imitate some of the techniques of a powerful 
opponent in an attempt to beat him at his own game and with his own weapons. 
There is danger in this national crisis that we too may make a fetish of centralized 
power. If we succumb to the temptation however, it will be because we have 
wholly lost sight of the fact that there are but two ways of obtaining the com- 
pliance of people with governmental necessity. One is through the compulsion 
of totalitarianism. The other is through the voluntarism of democracy. ‘There is 
no half way, there can be no hybrid of the two, because they are diametrically 
opposed to one another. In one, power flows from the top. In the other, power 
springs from the bottom. 

It occurs to me that on an occasion of this kind, when we are honoring 
traditions and rejoicing in the accomplishment of the years we can well re- 
examine our situation to satisfy ourselves whether we are adhering to that system 
wherein power springs from the grass roots. 

The sooner we abandon the idea that democracy is something static, grooved 
in deep and definite channels, the sooner we will add a new guarantee to the 
safety of democracy itself. 

As I read history, democracy is the advanced result of man’s struggle to 
find a method of staving off outside enemies and building needed protections 
with a minimum of saérifice in personal liberty. Nowhere in history do I find that 
it was achieved by copying totalitarianism methods or through compulsion. 

Government, as we knew it, got its start in the home. From this simple and 
solid foundation it expanded to clans and communities as man, in his home, saw 
the need for broader effort than he alone could attempt. Community government 
was, therefore, conceived to do for the family that which the single family head 
recognized as impossible to achieve alone. In the same way, through the processes 
of time, tribes, states and nations were visualized and brought into being as a 
means of further guaranteeing the peace, independence and security of the com- 
mon man in his home. 
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This is the theory from which all free government stems, but history, as we 
know it, is made up chiefly of man’s efforts to safeguard such rights as he has 
managed to achieve. Democracy, as we know it today, is the result of continuoys 
struggle and the struggle and sacrifice is obviously not over. Though it be the 
greatest form of government known to humanity, democracy is not, and never 
can be, stronger than the people’s understanding and will. As far back as history 
is recorded, there has always been a struggle between free government and some 
kind of autocracy—a struggle which tested the people’s will. Such a struggle 
surrounds us all today. 

Our American democratic system of government, as we have known it, is 
but a replica of the initial thought of man when he first joined with his neighbor 
to bolster the forces of harmony, peace and protection. It is but a perfection of 
that for which the ancient Athenians fought in Greece. Perfect as we may he 
lieve it to be, it is still the most delicate of all political systems, for it is always 
dependent for its stability upon the discretion of an alert citizenry. 

I know that lawyers are great believers in civil liberties. The greatest cases 
in the history of law grew out of tests of such liberties. As lawyers we deal 
largely with the rights of the individual in relation to his community. In private 
practice we have long spent most of our time dealing with the effect of certain 
governmental acts upon certain individual rights with the realization that what 
concerns the individual will affect the personal liberties of the whole. 

In the face of our situation today we are, I believe, called upon to make a 
somewhat different approach to this issue of civil liberties. I believe we must 
also be keenly aware of the relation of acts of government to communities as well 
as to individuals, for action taken against the whole also affects the individual, 

Most Americans are firmly convinced that true efficiency in democracy, war 
or no war, stems from the contribution made voluntarily by individuals in their 
home communities. Centralized powers are not necessary to harness the abilities 
of a free people and when centralization of authority goes beyond the immediate 
need for outline guidance, and infringes upon local initiative, a reaction is in- 
evitable. 

I trust I will not be considered unduly critical as I say this because I am 
directing my remarks more to the times we are living in and the trends of the 
times than to specific conduct or the motives of individuals. But we lawyers by 
nature study trends and we have through the centuries been interested in all 
those things which protect civil liberties. 

Nor am I speaking solely of the trends in our Federal government, be- 
cause we find the same thing in state government—the tendency to take away 
the responsibility of the people to govern themselves in their communities by 
centralizing authority at- State Capitols. 

State Government has expanded by leaps and bounds. We have not only 
superimposed boards and bureaus upon local government, but have piled them 
on one another until it is now a complex and intricate system, still growing 
and expanding. As an indication of this expension, the biennial state budget in 
California thirty years ago amounted to $10,880,850. During the last two years 
State Government expended approximately $528,000,000. It was $3,800,000 in 
1889. 

All government has become so powerful and has undertaken to regulate our 
daily lives from a distance to such an extent that thoughtful people now question 
whether centralization of power is the answer to our problems of either peace of 
war. Our nation is so big, so diverse in its geography, so complex in its make 
up and so varied in its resources, that it cannot possibly be charted in detail ata 
single desk or in a single mind. It was not set up to be so operated and the 
temperament of our people is not such that automatic response to non-localized 
dictates can be expected. 
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We have witnessed many evidences of dislocations in war and domestic effort 
caused by attempts to regulate activities from a distance of 3000 miles. We 
have seen some relief afforded when recognition was given local thought, but 
frankly, there has not been enough such recognition. In my office in Sacramento 
today and every day, there are people asking that Washington’s attention be called 
to failures to recognize local conditions and conditions peculiar to California or 
to the West. It is their first answer to some far-reaching order devised without 
knowledge of local detail. And there are people who come to Sacramento ask- 
ing - some further recognition be granted by State Government to local 
roblems. 
' I believe that State Government was created and permitted to exist by reason 
of the assistance it could render local government in meeting problems too big 
for a single community to solve. I believe national government came into 
existence and continued to exist as a means of assisting states to augment this 
service to local governments. 


Thomas Jefferson warned that the ultimate fate of the democratic experiment 
in the United States would be determined by the vigor and strength and integrity 
of local governing units. To me this warning of Jefferson’s is not only sound 
but timely, for nowhere in history can proof be found that centralization of power 
has ever been an instrument for the advancement of human happiness and yet, 
at no time in our history have we had so much as at this late date. 


I do not hold to the theory that Americans must be compelled to take the 
steps necessary to win the war, or are so unresponsive that their individual course 
must be chartered in detail by bureaucratic authority. It is my contention that the 
people, as individuals, in their own communities and through their own local 
governments will quickly respond to request and suggestion and will, if they 
are given opportunity to learn the reason, comply wholeheartedly with any and 
all requests that meet the measure of patriotic need. 


Woodrow Wilson gave voice to this belief during the last war when he 
asked for the “spontaneous cooperation of a free people.” He made this call 
at a time when he was being besieged to back measures calling for regimentation. 
He made it because he had a clear conception of the source of civilian morale. 
He wanted the first evidence of national strength to manifest itself in com- 
munity activity rather than through bureaucratic orders. He knew that if house- 
wives would join in voluntary performance with their neighbors, accomplishment 
would result. He knew that men. in every community would make greater and 
more willing sacrifices if called upon to cooperate in something which they un- 
derstood and in which they had confidence; he wanted the kind of civilian morale 
which comes only from men and women working together in their local com- 
munities for what they understood to be the common good. 


Search the records of this war and you will find our greatest displays of 
civilian morale have been voluntarily produced through local organization that 
reflected national inspiration. Bureaucratic orders, confused by distance and 
ignorance of local problems, have yet to produce such voluntary results. A system 
of voluntarism may, of course, require the imposition of restraints but they must 
always be restraints of excesses which would hamper success and never upon the 
exercise of voluntarism itself. 

The challenge today is whether we shall be permitted to do things volun- 
tarily under national policy and guidance, or whether our leaders for reason of 
expediency will use ever increasing compulsion as an easier method of obtaining 
compliance with the war program. We must travel in one direction or the other. 
Either we cling to voluntarism or we yield to the force of a trend that can carry 
us first into a maze of bureaus which will insist upon further centralization of 
power and then into a strongly personalized government. 
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It would seem to me that nothing would do more to increase man’s faith in 
democracy than to permit him to achieve victory through voluntary methods, 

I believe the lawyers who are to remain at home have an opportunity for 
tremendous service. 

You are best situated to observe the failings, shortcomings and injustices of 
bureaucratic dictates and the inefficiencies and confusion occasioned by failure to 
recognize local conditions. You, therefore, will be best able to argue the fallacy 
of any theory that fails to recognize the ability of our people to get things done 
at the community level and to willingly cooperate for that purpose. 

You, more quickly than any other group, should be able to detect and warn 
of dangers—dangers which give meaning to the observation of Daniel Webster 
that “the contest for ages has been to rescue liberty from the grasp of executive 
power.” 





OFFICERS AND TRUSTEES OF THE ASSOCIATION 


HE roster of officers and trustees of the Association for 1943-1944 was com- 

pleted by action of the Board of Trustees at their meeting March 17. B. J. 
Bradner was elected as a member of the Board to fill the unexpired term of 
Alexander Macdonald, who was recently elected Junior Vice-President. Ewell D. 
Moore was reelected Treasurer and Alex W. Davis, a member of the Board, was 
elected to succeed Alexander Macdonald as Secretary. 

The Junior Barristers’ Committee has announced the election of the following 
officers for the coming year: 


INE 2 RIN. | Dilensscniciccnnpeniecssnecdviee ccnenountiimaanenite Chairman 
gt TET SE AEE ERE First Vice-President 
Richard H. Peterson..................-.-----...-.0-- Second Vice-President 
pS Renee eee Secretary and Treasurer 


At their meeting on March 3, the Board of Trustees unanimously adopted 
the following resolution : 

Wuereas, George M. Breslin having most successfully completed his term 
of office as President of the Los Angeles Bar Association, the Board of Trustees 
desires to record appreciation to his fidelity to the trust imposed in him, and to 
commend his constant adherence to the high standards advocated by the Asso 
ciation ; 

Now, THEREFORE, BE It REsotvep, That the Board of Trustees of the Les 
Angeles Bar Association, and each member thereof, is deeply thankful to George 
M. Breslin for his great services to the Bar, and keenly appreciative of the able, 
courteous and fairminded manner in which he, as President, has conducted the 
meetings of the Board; his unselfish devotion to the welfare of the Bar as a whole 
and his courageous administration of the Association’s business, has enhanced 
public confidence in the profession and merits the approval and esteem of its 
members ; 

Be Ir Furtuer Resoivep, That this Resolution be spread upon the minutes 
of the Board of Trustees, and that it be published in the Los Angeles Bar 
Association BULLETIN. 
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J. LOUIS ELKINS: AN APPRECIATION 


|X our American political system, Presidents come and Presidents go, but the 
ship of state sails on,—and so it is with the largest voluntary Association of the 
Bar west of the Mississippi River,—the Los Angeles Bar Association. Presi- 
dents come and Presidents go, but the Association through good times and bad, 
through peace and through war, goes on. The members of our Bar who with 
the passing years have had the honor to serve as Presidents of our Association,— 
and many distinguished lawyers are included among them, have in no small 
measure contributed to the continuity. Such leadership alone, however inspiring, 
without the coordinating activity of other members of the team, would not bring 
that degree of smoothness of operation so essential to an organization designed 
to survive the terms of those who from time to time are charged with the duty 
of guiding its affairs. 


It was my privilege some years ago to become a member of the Board of 
Trustees of our Association. That circumstance afforded me the opportunity of 
becoming acquainted with a gentleman whose technique, ability, discretion, and 
good, old-fashioned common sense keeps the machinery of our Association well 
oiled and in good working condition,—our veteran Executive Secretary, J. Louis 
Elkins. He it is who cares for the hundred and one details that present them- 
selves each week; arranges for meetings here, there, and elsewhere; supervises 
the work of the many committees of the Association; keeps the minutes of all 
meetings ; advises with officers and trustees as to the proper method of handling 
Association problems,—some of them requiring the exercise of a nice discretion, 
and others requiring the application of long established principles well known 
to him; supervises the functioning of the various services and aids established 
by the Association for the benefit of its members,—in other words, Lou Elkins 
keeps the Association wheels continually moving in that direction which common 
sense and a wealth of experience have shown to be right. No past President of 
our Association has failed to acknowledge the fact that Lou Elkins has made his 
task a much simpler one. This past President concedes that what little success 
attended his efforts during his term, was due in great measure not only to the 
combined wisdom of those members of the Board of Trustees with whom it was 
my privilege to serve, but also to the sound advice and kindly assistance of our 
able and efficient Lou Elkins. We who have worked with Lou Elkins have 
profited by our contacts with him. I know of no decree which forbids our making 
public our own appraisal of the value of a friend until he is no longer here to 
read it. 

Some years ago, where I do not recall, I saw an inscription neatly framed, 
hanging on an office wall. It read something like this: “When you are claiming 
the credit for the accomplishment of a worth-while task, just remember that 
there were seven other men on the Merrimac beside Hobson.” During our term 
of office, the able, kindly and efficient Lou Elkins was always beside us. So he 
will also be at the side of others who serve as President. Since the impression 
he made upon us is an indelible one, it will not be forgotten with the passing years. 


J. Louis Elkins, we salute you, and may your kind increase! 


HERBERT FRESTON, 
Past President, Los Angeles Bar Association. 








154 BAR BULLETIN 


A NEW FIELD OF WAR SERVICE 


NEW FIELD of War Service for lawyers and other civilians between the 

ages of 35 and 55 years, is open to persons qualified by education and ex- 
perience to receive training in problems of Military Government, and who, if 
selected, will be commissioned as Officers of the Army, and serve for the duration, 

The Los Angeles Officer Procurement Board for the War Department has 
requested President Mathes to cooperate to the extent of informing the members 
of the Bar and others, of the details of the War Department’s communication, 
which sets out the various fields for which qualified persons are needed. The 
communication follows: 

“War DEPARTMENT 


HQ. LOS ANGELES OFFICER PROCUREMENT DISTRICT 


1418 U. S. Post Office and Court House Bldg., 
Los Angeles, California 


The Military Government Division of the Provost Marshal General’s De 
partment of the Army is now selecting civilians between the ages of 35 and 55, 
with good basic education, who have had at least five years’ experience in im- 
portant administrative positions, involving broad executive experience, preferably 
in public administration. 

The qualifying experience should be one of the fields listed below along the 
lines stated : 

(a) Public Works, Utilities and Transportation—Head or a principal of- 
ficer of a large public works or engineering organization, preferably public, 
such as a department in a large city, state or Federal Government, or a similar 
position in a large industrial engineering organization, or as a head or a principal 
officer of a large public or private transportation organization in the railroad, 
motor and marine fields. 

(b) Public Safety—Head or a principal officer of a large Federal, state or 
city police or fire system, or other fire or police organization, or of a public 
safety or public protection system. 

(c) Fiscal—(a) Government and Finance, (b) Money and Banking, (c) 
Accounting. Head or a principal officer of a large public financial organization 
in a large city, state or Federal Government, such as Bureau or Budget, Comp- 
troller, or Tax Commissioner; or a principal officer of a large banking organiza- 
tion involving the determination of banking policies and knowledge of currency 
problems; or broad administrative experience in public accounting, involving 
knowledge of governmental accounting and budget procedures. 

(d) Economics—(a) Natural Resources, (b) Agriculture, (c) Industry 
and Commerce, (d) Labor, (e) Price Control and Rationing. Heads or execu- 
tives of large industries or experts in agricultural planning with extensive ad- 
ministrative experience, or state or national officials with broad experience im 
labor and employment problems, or in other related fields. 

(e) Public Health—Head or a principal officer of a public health depart- 
ment or sub-division thereof in a large city or state organization or former ! 
or principal officer of a Federal Public Health organization; or as a samitary 
engineer in an important public health organization as an administrator; or prior 
experience as a medical officer of a higher unit in the Army. 

(f) Public Welfare—Head or a principal officer of a large welfare organt- 
zation such as a large city, county, state or Federal Government agency, or a large 
private welfare organization in a position involving broad administrative ex 
perience. ; 
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(g) Education—Superintendent of a large city, county or state school sys- 
tem or head of an important division of a large state education department, or 
U. S. Office of Education, or experience as a university or college president or 
distinguished university professor or similar position requiring either broad ad- 
ministrative experience in organizing, planning and supervising educational pro- 
grams or the determination of important educational policies. 

(h) Public Relations—Head or a principal officer of a large public relations 
department of the Federal Government, state or large city or a responsible 
position involving broad planning or administrative experience in a private 
organization, in the field of radio, newspaper or other important public relations 
activity. 

(i) Legal—Head of a legal department of the Federal Government, or 
an important state agency, involving broad administrative experience and im- 
portant policy-making functions or private practice handling important legal 
matters particularly in connection with public agencies. (Note: Only a small 
number of persons in this field are desired.) 

(j) Government and General Administration—Head or a principal officer 
of a large public agency, department or division in a city, county, state or 
Federal department, or similar position in a large private enterprise. 

Those finally selected will be commissioned as Officers in the Army and 
called to active duty as needed. They will receive four months’ special training 
in problems of Military Government after being commissioned. Under present 
plans they will, in most cases, remain on active duty. 

In general, the job of a military government officer will be to serve as Civil 
Affairs Officer on the staff of a Theatre Commander; to be the advisor in a 
special field to the Civil Affairs Officer; to prepare over-all plans and programs 
for handling problems within such special field; to recommend rules and regu- 
lations for consideration of the Commanding Officer; to exercise direction and 
supervision over civil officials and such civilian activities as may be required. 

The present plan is that these officers will be relieved in due course at the 
end of hostilities, and their duties taken over by Officers of the regular Army. 
Those who desire to remain in the Army while the occupation lasts will no doubt 
be able to do so. 

Graduation from college or from a recognized professional school is de- 
sirable but may be waived in exceptional cases. Knowledge of some foreign 
language is also desirable, but also may be waived in exceptional cases. 

The necessity of securing highly qualified men for this important assignment 
cannot be over emphasized. If you wish additional information please communi- 
cate with the Army Officer Procurement Board, 1418 Federal Building, stating 
your qualifications; or you may ask for application blanks which can be filled 
without obligation preliminary to an interview. 

Los ANGELES OFFICERS PROCUREMENT BOARD.” 


Members of the Association who are themselves interested in the service 
described, or who wish to submit the names of persons who might qualify in 
any of the above classifications, should address a full communication of the facts 
directly to the Los Angeles Officer Procurement Board, 1418 Federal Building, 
Los Angeles. 

Justice CLEMENT L. Sunn, Chairman 
GeorcE W. Dryer, 
Mor M. Focet, 
Los Angeles Bar Association Committee 
on Personnel Procurement for War Service. 
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Room 326 
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Citizens National 
Bank Building 
N.W. Cor. 5th and Spring 
Room 400 
PHONE VAndike 6079 





1. New high speed elevators—the latest in 


design and development. 


. A few excellent suites can be arranged 


—well located and attractively finished 
and decorated. 


. Location most central—in the financial 


district within 5 minutes to courts and 
civic center. 


. Especially convenient for attorneys. 


. Close to all forms of transportation— 


urban and interurban—convenient for 
clients and witnesses. 


. Limit height garage and other ample 


parking facilities (special rates to ten- 
ants). 
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MODERATE RATES 
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R. A. ROWAN & CO. 





300 ROWAN BUILDING 


TRINITY 0131 
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THE NEEDS OF THE AMERICAN RED CROSS 
By Gurney E. Newlin, of the Los Angeles Bar, 
Chairman, Los Angeles Chapter American Red Cross 


R® CROSS has a responsibility which lawyers will readily appreciate, once 
they understand the nature and form of its organization. 


Red Cross operates under a Congressional charter. Red Cross thus is the 
official and recognized agency through which the civilian population of the United 
States performs a great many acts of mercy. 

Primary obligations of Red Cross are disaster relief and service to the armed 
forces. 

With American fighting men now serving in 35 military theatres and sailing 
on every sea, emphasis now is on the latter service, which has been tremendously 
expanded and complicated by the demands of total war in which we are engaged. 


Red Cross now is making most of the surgical dressings used by the armed 
forces. We have been asked to obtain 4,000,000 pints of blood plasma during 
the current year. We are the recruiting agency for the Army and Navy Nurse 
Corps, and we train the Nurse’s Aides and students of home nursing who must 
take the place of the registered nurses on the home front. 

Most of the work of Red Cross is carried on by volunteers, the ratio of 
volunteered to paid staff persons being 300 to 1. 

This month the American Red Cross is asking the people of the United 
States for $125,000,000 to finance its activities during the year to come. This 
money can only be raised by sacrificial giving, for it is the largest goal ever set 
by any organization of a comparable character. 

Our needs can best be summed up in the compaign slogan of the Los Angeles 
chapter, “Red Cross goes where your boy is.” 

Red Cross does go with the armed services, wherever they may go. Red 
Cross field directors, carefully selected and carefully trained accompany the 
troops. They form the link between the service man and his home. Communi- 
cations of an important nature are expedited by the field directors. Investiga- 
tions of the man’s home circumstances, often required by commanding officers 
before considering requests for leave, are made by Red Cross Home Service 
Workers. Hospital care, food, money with which to pay rent and buy clothing, 
are advanced by Red Cross to relatives of men in the armed services, many of 
whom in these turbulent times need a little help in adjusting themselves to quickly 
changing economic circumstances. 


Red Cross is the channel through which food, medical supplies and clothing 
are sent to prisoners of war. We are now able to meet the requirements even of 
those men who have been captured by the Japanese. 

It is enough perhaps to say in conclusion that Red Cross does what the armed 
services ask it to do. It is the one agency which goes wherever fighting men 
carry the American flag and which follows them, even in the dark and bitter hours 
of defeat and capture, to let them know, in a solid and convincing way, that they 
are not forgotten. 

General George C. Marshall, Chief of Staff of the United States Army says: 

“Our troops have at the present time the highest morale I have ever 
seen in the military force. We have a splendid army, and the morale 

of that army is far more important than all the equipment put together. 

It is in maintaining morale that the Red Cross is playing a vital part.” 


Find it in your heart to support the work of Red Cross to the limit of your 
ability. 
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PROFESSIONAL ETHICS 
SOLICITATION AND ADVERTISING 


— the past decade much consideration has been given by the organized bar 
to the subject of solicitation of professional employment by attorneys, with 
particular attention to the problem of what information may be published in law 
lists. We note here some recent developments which may be of interest to the 
profession. 
CANONS OF PROFESSIONAL ETHICS 
Rule 1 of the Rules of Professional Ethics of the State Bar of California 
states that “the specification in these rules of certain conduct as unprofessional is 
not to be interpreted as an approval of conduct not specifically mentioned. In 
that connection the Canons of Professional Ethics of the American Bar Asso- 
ciation are commended to members of the State Bar.” At the August, 1942, 
meeting of the House of Delegates of the American Bar Association, Canons 27 
and 43 of the Canons of Professional Ethics were amended and now read as 
follows : 
Canon 27. Advertising, Direct or Indirect 
It is unprofessional to solicit professional employment by circulars, 
advertisements, through touters or by personal communications or inter- 
views not warranted by personal relations. Indirect advertisments for pro- 
fessional employment, such as furnishing or inspiring newspaper com- 
ments, or procuring his photograph to be published in connection with 
causes in which the lawyer has been or is engaged or concerning the 
manner of their conduct, the magnitude of the interest involved, the im- 
portance of the lawyer’s position, and all other like self-laudation, offend 
the traditions and lower the tone of our profession and are reprehensible ; 
but the customary use of simple professional cards is not improper. 
Publication in reputable law lists in a manner consistent with the 
standards of conduct imposed by these canons of brief biographical and 
informative data is permissible. Such data must not be misleading and 
may include only a statement of the lawyer’s name and the names of his 
professional associates; addresses, telephone numbers, cable addresses; 
branches of the profession practiced; date and place of birth and ad- 
mission to the bar; schools attended, with dates of graduation, degrees 
and other educational distinctions; public or quasi-public offices; posts 
of honor; legal authorships; legal teaching positions; memberships and 
offices in bar associations and committees thereof, in legal and scientific 
societies and legal fraternities; the fact of listings in other reputable law 
lists; and, with their written consent, the names of clients regularly rep- 
resented. A certificate of compliance with the Rules and Standards 
issued by the Special Committee on Law Lists may be treated as evidence 
that such list is reputable. 
Canon 43. Approved Law Lists 
It is improper for a lawyer to permit his name to be published in a 
law list the conduct, management or contents of which are calculated or 
likely to deceive or injure the public or the profession, or to lower the 
dignity or standing of the profession. 
. RULES OF PROFESSIONAL CONDUCT 
On January 27, 1943, the Supreme Court of California approved certain 
amendments to Rules 2 and 3 of the Rules of Professional Conduct recommended 
by the Board of Governors of the State Bar, “to become effective immediately.” 
As so amended, Rule 2 reads: 
“Rule 2. A member of the State Bar shall not solicit professional 












wd oT 


aan . 3% tt weet tet 





-LETIN 


ed bar 
» with 
in law 
to the 


ifornia 
onal is 


Asso- 

1942, 
ns 27 
ad as 


ertain 
ended 
tely.” 


1 











marcH, 1943 159 





employment by advertisement or otherwise. This rule shall not prevent 
the use, in the ordinary and customary manner (which does not include 
publications thereof in newspapers or periodicals) of printed or engraved 
business cards by members of the State Bar, or of conventional listings 
in legal directories including classified listing in telephone and city di- 
rectories, but not newspapers or periodicals; provided, however, that no 
listing in any such directory shall be in bold-faced type or in any different 
type or form than that in which all other attorneys therein are listed.” 


The amendatory portions of Rule 3 relate in part to announcements which may be 
sent by attorneys upon entering the armed forces of the nation and upon their 
return to practice, and in part to announcements which may be sent en other 
occasions. As to this latter point, Rule 3 now contains the following provisions : 
“Provided, further, that nothing in this or in the preceding Rule 2 

shall prevent any member or members of the State Bar, upon opening an 

office or moving his or their office, or upon forming a partnership or new 

association or associations with other members of the State Bar, or upon 

the death of or withdrawal of amember from a partnership or association 

with a member or members, from circulating in the customary and usual 

manner by personal delivery or through the mail or other methods of de- 

livery, other than publication in newspapers, magazines or other printed 

periodicals, printed, typed, mimeographed or engraved cards announcing 

the opening or removal of the office, the withdrawal of a member, or the 

formation of a partnership or association with a new member or members, 

and of any branch of the law in which any member or new associate or 

members of the firm specialize, provided nothing further is stated in such 

notification than the fact of said opening, changing of office or the with- 

drawal or association of a member or members of the Bar, or the line 

or lines of practice specialized in, provided further that after such an- 

nouncement is circulated, there shall be no repetition of circulation of 

such announcement cards except where changes of office, or personnel 

make the issuance and circulation of an announcement card proper under 

the provisions hereof.” 
The full text of all the Rules of Professional Conduct as amended appears in the 
January-February, 1943 issue of the State Bar Journal. 

INTERPRETATIONS OF CANON 27 

Also late in January of this year the Special Committee on Law Lists of the 
American Bar Association, following a joint meeting with the Committee on 
Professional Ethics and Grievances of the Association held in December, 1942, 
“released the following interpretations of the Canons of Ethics of the American 
Bar Association, affecting cards of lawyers in law lists.” 

BRANCHES OF THE PROFESSION PRACTICED 

The phrase “branches of the profession practiced” as used in Canon 27, 
means not only main branches of the profession but it may include a breakdown 
of each particular branch of the profession. For instance, a lawyer is not limited 
to showing “Real Estate Law” but may break it down to show: “Conveyancing,” 
“Title Examinations,” etc. 


Permissible Federal Trade Commission 
Admiralty Federal Communications Commission 
Radio Law Maritime Commission 
U. S. Departmental Law National Labor Relations Board 
Wage and Hour Securities Exchange Commission 
Transportation Law Utility Commissions—State 


Civil Aeronautics Authority U. S. Shipping Board 
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U. S. Tariff Commission 

Interstate Commerce Practice 

Interstate Commerce Commission 

Divorce Law 

Trial Practice, or Trials, or Trial Work 

Jury Trials 

Corporate Law 

Probate Law 

Chancery 

Contract Law 

Adjusting 

Workmen’s Compensation Law 

Medico-Legal 

Life Insurance Law 

Fraternal Insurance Law 

Fire Insurance Law 

Insurance 

Premium Collections 

Insurance Examinations 

Employers’ Liability 

Subrogations 

Personal Injury Law 

Negligence Law 

Investigations 

General Insurance Practice 

General Practice 

U. S. Supreme Court 

General Practice in all Courts 

General Practice in State and Federal 
Courts 

General Practice in all Courts—County, 
State and Federal 

General Practice in all Federal and 
State Courts and Government De- 
partments 

General Practice before the Supreme 
Court of the United States and all 
Courts in the District of Columbia 

Patent, Trademark and Copyright 


Solicitor of Domestic and Foreign 
Patents 

Patent, Trademark and Copyright Law 
Exclusively 


Title Examinations 
Abstract Examinations 






Deeds of Conveyance prepared 

Conveyancing 

Internal Revenue 

Social Security 

Federal Tax Law 

Tax Matters—Federal and State 

Accounting Law 

Board of Tax Appeals 

Treasury Department 

Collections and Commercial Law 

Commercial Law 

Loans and Foreclosures 

Foreclosures 

Mortgage Law 

Reorganization Law 

Bankruptcy Law 

Insolvency 

No small collections 

No collections under $100.00 

Not Permissible 

Chemist, Chemical Engineer 

“Over (blank) years’ experience in trial 
investigation and adjustment of auto- 
mobile, casualty, Workmen’s Com- 
pension, Life, Health and Accident, 
Fraternal and Fire Insurance Mat- 
ters” does not come within the phrase 
“branches of the profession practiced.” 
(Such references should be, for ex- 
ample, “fire insurance law,” “probate 
law,” “federal taxation,” and other 
branches of the law rather than the 
broad statement set forth as above.) 

Transportation Counsel 

Jury 

Workmen’s Compensation Counsel 

Life Insurance Counsel 

Fraternal Insurance Counsel 

Fire Insurance Counsel 

Insurance Counsel 

“Primarily interested in representing 
plaintiffs” or ‘Primarily interested 
in representing defendants” 

Accounting 

Certified Public Accountant 


PUBLIC OFFICES, QUASI-PUBLIC OFFICES OR POSTS OF HONOR 


“Public offices” should be construed rather literally. 


The term permits 


the inclusion of any: office that is in reality a public office but would not justify 
the inclusion of any reference to a political party or office therein. 


If Public Offices, Quasi-Public Offices or Posts of Honor held in the past 


are given, give the dates. 


Candidacy for Public or Quasi-Public Offices is not permitted. 
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Permissible 

Mayor 

Postmaster 

Town Treasurer 

City Alderman 

Sheriff 

Member of a School Board 

Superintendent of Schools 

Member Board of Trustees, 
School for Deaf 

Trustee, State Sanitarium or State Farm 

Chairman, State Athletic Committee 

Republican Presidential Elector 

Census Supervisor 

Federal Prohibition Director 

Federal Fair Price Commissioner 

Office of Price Administration 

Chairman or member on a draft ad- 
visory or war rationing board 

U. S. Conciliation Commissioner 

Member, Board U. S. Indian Com- 
mission 

Member Civil Service Commission 

State Director National Emergency 
Council 

Director State N.R.A. Compliance 

Federal Housing Director 

Member of Board of Editors of a Law 
School Journal or Chairmanship of 
a Law Journal Board 

Editor in Chief Yale Law Journal, 1923 

Former Managing Editor, American 
Bar Association Journal 

Member Board of Editors, American 
Bar Association Journal 

Member of, or Counsel for a Commit- 
tee for Revision of Statutes and Codes 

Chairman of Committee to prepare 
rules for the Supreme Court of 
(State) 


State 
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Officer in U. S. Army (Regular, re- 
serve or A.E.F.) 
Rank in Military Service, and Division: 


(a) Where the division indicates 
legal service; (b) Where the di- 
vision does not indicate legal service 


Not Permissible 


Chairman, Community Fund Chest 

President of Library Board 

Chairman, Board of ‘Trustees, State 
War Memorial 

Member Board of Trustees of an Edu- 
cational Institution 

Member of Board or connection with 
an eleemosynary institution or well- 
known civic enterprise of public 
interest 

Office in a political party 

Chairman of Republican (or Demo- 
cratic) Central Committee 

Delegate Democratic National 
vention 

Director, National Tuberculosis Asso- 
ciation 

American Red Cross Overseas 

Membership of the Central Commit- 
tee of the American Red Cross 

Directorship in corporations 

Present or former connection with an 
educational institution such as a mem- 
ber of the faculty or lecturer (unless 
legal teaching position) 

State Commander of American Legion 


Contracting Officer, Gas Defense Plant, 
Chemical War Service, 1917-1918 


Con- 


ASSOCIATES 
The term “associates” covers past as well as present associates, but where 
past associates are given, the nature of the relationship and the dates of the 


association should be indicated. 


It is improper for a law firm whose card is published in a law list to use 


such a firm name as “Doe & Doe and Associates.” 


(Canon 33.) 


OTHER EDUCATIONAL DISTINCTIONS 


Permissible 


Memberships in honorary scholastic fra- 
ternities 


Order of the Coif and Phi Beta Kappa 


“LLB., maximum laude” or 


“LLB., cum laude” 


cum 


Not Permissible 


Membership in pre-legal fraternity such 
as Alpha Alpha Alpha 
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LEGAL AUTHORSHIP 


Permissible 
Reviewer of the synopsis of laws for 


(State) 


Not Permissible 


Authorships of books (unless legal 
authorship) 


NAMES OF CLIENTS, WITH THEIR WRITTEN CONSENT 
When a company has counsel for different departments in the same city, 
the lawyer should indicate the department which he represents. 
Lawyers who prepare digests of state laws for publishers are not clients (sic,) 
of these publishers and the name of the publisher may not properly be included in 


the card of the attorney as his client. 


References may not be listed. The canon restricts the listee to clients regu- 


larly represented, with the consent of the client. 


(Opinion 236.) 


In the listing of clients, it is permissible to classify them according to local 


general, district, national and international. 


should require such classification. 


It is not permissible to classify clients as follows: 


As a matter of policy, publishers 


Financial and Insurance, 


Grain and Merchandising, Manufacturing, Retailers, Wholesalers, Construction, 
(Canon 27 permits the inclusion of “names” of clients.) 


and Miscellaneous. 


MEMBERSHIPS AND OFFICES IN BAR ASSOCIATION AND COMMITTEES THEREOF 

“Other association memberships” should be construed as if it read “other 
like association memberships” or “memberships in other associations of a similar 
character,” 7. e., composed exclusively of members of the bar. 


Permissible 


Membership in The Lawyers’ Guild 

Membership of the Council of the 
American Law Institute 

Membership in the committee of the 
American Law Institute to restate the 
law of property 

Membership of National Conference of 
Commissioners of Uniform Iaws 

Membership in International Associa- 
tion of Insurance Counsel 

Committee Chairmanship of an Asso- 
ciation that is composed exclusively 
of lawyers 

Chairman of a committee of a bar or 
other like association whether such 
post is elective or non-elective 

Member of an elective committee, coun- 
sel or board of governors of a bar 
or like association 


Not Permissible 

Committee Chairmanship of an Asso- 
ciation that is not composed exclu- 
sively of lawyers 

Committee Vice-Chairmanship of an 
Association whether or not composed 
exclusively of lawyers 

Member of a non-elective committee, 
counsel or board of governors of a 
bar or like association 

Membership in Commercial Law League 
of America 

Membership in Chamber of Commerce 

Membership in Rotary 

Membership in Kiwanis 

Membership in Lions, Elks, Masons, 
Eagles, Knights of Columbus 

Membership in American Legion 

State Commander of American Legion 


SCHOOLS ATTENDED 


The following is permissible: 
Legal education private study. 


Legal education University of (blank), Special work at University of (blank). 
MISCELLANEOUS 
May a law firm name the person who is in charge of its collection department? 


Ans. 


Yes, if a lawyer; no, if a layman. 


It is not permissible for an attorney to use the phrase “successor to” etc, 
merely because he has purchased the law business of another attorney, when the 


(Continued on page 168) 
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BAD ADVICE TO YOUNG LAWYERS 
AN EDITORIAL* 
N examination of all available books designed to guide the lawyer, and 
especially the young student of the law, toward the attainment of “success” 
in his profession shows that the “practicable” ideals of most of the writers are, 
in various directions, indeed very low. It would seem unkind to designate the 
particular offenders, for the reason that the number of evil practices that they 
condemn more or less balances or overbalances the number they approve. They 
shall therefore be anonymous here. Whatever the actual effectiveness of any of 
them may be in corrupting the morals of the youth, some of those whose stand- 
ards are, in general, the lowest are, apparently, most popular with students of 
the law. 

The “samples” here selected are taken either from the direct pronouncements 
of these advisers or from models that they have approved. Practices that one of 
them favors or condones are sometimes condemned by another. 

The most fundamental fault disclosed by the survey is the general accept- 
ance, without protest, of the idea of a lawsuit as a “battle” among lawyers rather 
than a pursuit of justice. ‘“‘A lawyers planning a battle in court is not unlike a 
general planning a battle in the field.” “The enemy,” “legal battle,” “line of 


*Reprinted by permission from the Oregon Law Review for February, 1943 (Vol. 22, 
p. 182) with slight omissions. 





Corporate Executors and Trustees cannot be 
members of the armed forces—their appointment 
assures uninterrupted administration of estates 
and testamentary trusts. 


Corporate Trustees —through private trusts — 

enable men and women entering military service 
to place their property —at least for the duration — under manage- 
ment which will function continuously and effectively. 


TITLE INSURANCE AND TRUST COMPANY 
433 Seuth Spring Street - Les Angeles 
The Oldest Trust Company in the Pacific Southwest 


TOP THAT 10%. This Honor Roll Symbol signifies that 
more than 90% of our organization’s personnel are subscrib- 
ing regularly to War Bond purchases in an amount exceeding 
10% of the total payroll. 
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battle,” “‘artillery,” “ballistics,” “tactics,” “strategy,” “plans of attack,” “defense,” 
“retreat,” “vigilance,” “ambuscade,” “surprise’’-—all are here, over and over again, 
“He [a great advocate] gave no rest to his adversary, pursuing him with notices, 
motions, and appeals, improving every advantage and exhausting all means of 
annoyance; until from very weariness the enemy capitulated.” However, it is 
noted that there are some “limits” to the operations of “warfare” which must be 
recognized. “The laws of civilized warfare though demanding of the combatants 
the strictest observation of all the requirements of a sound morality permit to 
both the reasonable use of honorable stratagem. No faith is to be violated 
What you do should not shock the conscience, it should only deceive the head of 
the enemy.” 


Less unpleasantly, a lawsuit is also considered to be a “game.” “Like the 
skilled chess player, he [the attorney] is always planning the second, or third, or 
fourth move.” And: “All the cards have been played.” 

Again, and, perhaps more realistically, a trial is likened to a “drama.” “A 
good lawyer should be a good actor.” “The juror seated in the box is like a 
spectator at a play. And the lawyers are the leading actors on the stage. It takes 
a juror of extraordinary mental strength and detachment to see through the 
lawyers to the evidence.” “It must be remembered that when trying a lawsuit 
you are the stage director.” “They [attorneys] become the principal actors in 
the drama, as much as though they were playing the same roles on the stage— 
the parties to the litigation are forgotten as completely as the authors of a 
drama.” “Leibowitz . . . has a very effective substitute for argument. He 
dramatizes every part of his cross-examination so as to fix the interest of the 
jury. He sets the scene and the action so the jury feel they are participating in 
the examination.” However, it is said that “the effect of court-room dramatics 
in cross-examination should not be exaggerated as most writers have had a 
tendency to do.” How far is this from the ideal of Judge Pound, who declared: 
“Tt would be a great advance toward the efficient administration of justice, if 
procedure in court should become as matter of fact, as the business methods of 
the oyster bar in the Grand Central Station.” . . . 

The outright “coaching” of witnesses for the trial is always, in words, repro- 
bated ; but it is admitted that the line between “coaching” and “preparing” a wit- 
ness it indeed shadowy. “They [attorneys] must avoid any suspicion of leading 
the witness, while all the time they were doing it. They knew perfectly well the 
story he was going to tell. . . . It should appear to be a kind of spontaneous 
conversation between the counsel on the one hand and the witness on the other, 
the witness telling artlessly his simple tale.” But take warning less this be “over- 
done.” It is well for the “astute” lawyer to cultivate a “friendly” feeling toward 
himself on the part of witnesses. Webster’s conversation with a witness is com- 
mended: “I told him to go there [into court] and consider me as his friend.” 

Of course adverse witnesses must not be exactly “spirited away,” but there 
are “legitimate” approaches toward this practice. “The most common instance 
[of disguising your true aim under the pretense of a different one] is where you 
subpoena one whom you know to be an adverse witness, intending to excuse his 
attendance when it is too late or impossible for the adversary to have him.” 
“Where your case is hard to defend and your client enlists much influence in his 
behalf it is almost always the right policy to defer as long as you can giving the 
adverse witness an opportunity to testify. In a few months or even weeks theit 
heat subsides, they come in contact with those in sympathy with the defendant, 
and at last when the state puts them upon the stand they have somehow really 
become witnesses for the defense.” 
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“Packing” of juries is, of course, in theory, not even to be considered. But 
what, in fact, is this? “If he [counsel] is defending a criminal case, he needs 
all kinds of men on his jury, old and young, rich and poor, intelligent and stupid, 
a German, an Irishman, a Jew, a southerner, and a Yankee. He should mix them 
up all he can and let them fight it out among themselves and agree if they can.” 

“To present the material details of one side in the most telling way and the 
most effectually to depreciate those of the other is indeed a great art.” “At the 
outset the minds of the jurors are like blank pieces of paper and the advocate 
who receives the attention of the jury first is apt to write his theory in indelible 
characters if he is skilled in the art of advocacy.” Sometimes surprise, “labori- 
ously engineered” by counsel, may well be used “to capture the jury’s interest 
or disconcert his opponent.” 

Whatever the actual facts in the case may be, it is urged that the advocate 
must always emphasize his own belief in the justice of his cause. “The first 
thing to be done in opening a case is to impress the jury with the idea that at 
least you believe in it yourself. This may seem almost too obvious to mention.” 
“If the pleader can induce a jury to believe not only in his own sound integrity 
of character, but also in his sincere conviction of the justice of his client’s cause, 
this will give quite additional weight to his pleading, since he will thus be 
regarded as a sort of witness in the cause. And this accordingly is aimed at, and 
often with success, by practiced advocates. They employ the language and 
assume the manner of full belief and strong feeling.” “If the attorney has made 
himself agreeable and likeable to the jury and thus projects himself into the cause 
by ‘we,’ the jury will be more inclined to accept his statements as true.” And 
it is recognized that “as a matter of fact jurors usually forget the real parties 
and interest and take sides with respective lawyers representing them,” that “in 
most cases the jury tries the lawyers rather than the clients.” The notion, appar- 
ently entertained by some, that, the less the lawyer knows that is derogatory to 
his client, “the more effective he will be pleading the cause,” is, it is urged, con- 
i 

A “friendly understanding” with the court and jury should, it is emphasized, 
be early established by counsel. “Some delicate and very natural compliments to 
the court or jury” may thus well preface counsel’s argument. “A quiet colloquial 
sentence or two, with not too much of solemnity uttered as if he had the fullest 
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confidence in them, without telling them so, and as if he also had confidence ip 
himself, without asserting it, will be pretty sure to establish a good understandi 
between him and the jury at the commencement.” “Observe the skill with which 
he [the clever practitioner] ingratiates himself into the favor of court and jury,” 
‘Rufus Choate’s appeal to the jury began when he first took his seat before them, 
‘There he sat . . . smiling sympathizingly upon the jury when any 
juryman laughed or made an inquiry ; wooing them all the time with his magnetic 
glances as a lover might woo his mistress. . . . His manner to the jury was 
that of a friend, a friend, solicitous to help them through their tedious investiga 
tion.’” But it is recognized that there is here great danger in attempting too 
much. “It is, of course, unwise to carry this effort to such an extreme that the 
jury will feel that the lawyer is insincere.” “Open” flattery it thus taboo, but 
“subtle” flattery is desirable. “Although flattery is taken by some of us seriously, 
it must be sugar-coated. In common language, one mustn’t ‘rub it on too thick’” 

If counsel can “magnetize,”’ “fascinate,” “charm” the jurors, so much the 
better for him. “Personal magnetism is, perhaps, the most important of all the 
attributes of a good trial lawyer.” He should keep the jurors “in good spirit, if 
he wants good damages.” Humor, “when it can be introduced with propriety, is 
one of the most insinuating qualities; it is always acceptable, and is one of the 
most fascinating as well as successful of an advocate’s gifts.” 

An air of piety on the part of counsel is at times very helpful; and, upon 
occasion, he may well assume a virtue if he has it not. “I . . ._ believe that 
every lawyer who has occasion to try cases before a jury should have at his 
command a considerable stock of passages from the Bible, especially the Ten 
Commandments. Such quotations may be, at times, used with telling effect, 
There are today a great many individuals serving as jurors all over the land to 
whom a Biblical quotation is the law of laws. Arguments from that source will 
be received by such jurors as the ‘gospel truth’. Then, too, this type of juror 
will respect you more if you use a Biblical quotation feeling that you must be 
inclined toward religion like himself.” 

Methods of discrediting even honest witnesses in the eyes of the jury are 
sometimes frankly advocated. “It is when he [counsel] approaches facts within 
the range of probability and deposed to by truthworthy witnesses, that his powers 
of argument will be put to the test.” But caution should be used here. “An 
argument may ‘explain away’ and ‘account for’ weaknesses to such a length that 
hearers strongly suspect that the speaker knows they are real weaknesses. This 
‘skating on thin ice’ phase of an argument requires the very greatest skill.” 
Ridicule of witnesses has some danger in it. However, “the entire effect of the 
testimony of an adverse witness can sometimes be destroyed by a pleasant 
passage-at-arms in which he is finally held up to ridicule before the jury, and all 
that he has previously said against you disappears in the laugh that accompanies 
him from the jury box.” Moreover, the browbeating of witnesses is sometimes 
approved. “I am bound to admit that lawyers who knew how to handle these 
brow-beating methods, once so vigorously deplored by me, really were successful 
with the evident applause of their followers and the gratification of their clients. 
For men of that type I fear they may fittingly be called essentials.” But, appat- 
ently, the contrary attitude toward witnesses generally pays better. “The gentle 
manly ease, the polished courtesy and the Christian urbanity and affection with 
which he [Scarlett] proceeded to the task did infinite mischief to the testimony of 
a witness who was striving to deceive him or upon whom he found it expedient 
to fasten suspicion.” When evidence is against him, counsel may, if he cat, 
properly deceive the jury as to its adverse character. “It is sometimes the best 
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kind of trial tactics for the cross-examiner to smile at answers which hurt him 
most. From his doing so the jury may get the impression that there is something 
in the answer favorable to the cross-examiner, which they for the moment can- 
not see.” 

Moreover, it is said that the advocate may well, on occasion, bring irrelevant 
matters into the argument before the jury and thereby confuse the issues involved ; 
and the “best trial lawyer in Maine” is quoted as insisting that “no advocate ever 
built a reputation by dealing exclusively with the relevant.” 

“Open” attempts to introduce prejudice in a trial, it is declared, should not 
be made; but prejudices of jurors, and judges too, for that matter, if prejudices 
are already there, may, with caution, be used, properly and profitably. “If they 
[prejudices] are favorable to your side, generally you may leave them to com- 
mand themselves, and when they must be aroused it had better be by sly and 
indirect rather than open appeal. You should hardlly ever surely count upon 
them, for you can never know when something may occur to excite the nobler 
part of human nature into dominance. Your avowed reliance upon them may 
either cause a damaging recoil, or prepare the jury for a potent invocation of 
justice by your adversary or an impressive warning from the court.” The great 
art of Aaron Burr in this matter is held up for imitation. “In his profound 
knowledge of human nature and his ready adaptation, in the conduct of trials, 
to the peculiarity, caprices, and whims of the different juries before whom he 
appeared he was almost without a rival.” 

“Some lawyers are better than others in ability to make an emotional appeal 
to the sympathy of the jury. If you are going to argue cases you must use all 
of this that your case allows.” “Juries are human, and the appeal must be made 
to the heart as well as the reason.” ‘“Conspicuously does that lawyer tower above 
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his fellows who can with fitting words call up or lay the emotion which is op 
the watch to turn the scale.” But feelings “are to be evoked without apparent 
design.” “I do not say you should appeal to the passions or sympathies of a 
jury, but it is perfectly allowable to induce the jury to make that appeal for them. 
selves.” If fhis is done, emotion “often turns the scale unconsciously to the jury 
and the lookers-on, who are all sure that the verdict is fairly won by the evi- 
dence.” “Jurors do not like to feel that it is the art of the advocate, and not 
the right of the cause, to which they are expected to yield.” Of a great exemplar 
it is said: “Mr. Choate . . . argued, he wept, he warned, he threatened, he 
implored ; he was at times Demosthenic in impulsive, fiery outburst; bitterly sar- 
castic, and terribly in earnest; anon, he was Ciceronic in the graceful flow, and 
polished cadence of his style. He neglected no effort, and despised no trick of 
oratory that could help his client and his cause.” : 


There is some tendency to disparage old-fashioned “eloquence” in the courts, 
not so much because of its wholly evil purpose, which is, of course, generally to 
arouse the emotion of jurors and judges and so discourage their deliberate con- 
sideration of the law and the evidence, but because it may discredit the orator in 
the eyes of his modern (presumably) “prosaic” hearers. However, “famous 
jury speeches” are still compiled and sold for the benefit of the profession; and 
there still remains considerable confidence in “the music and pathos of oratory.” 


Moreover, it is naturally observed, the advocate will greatly profit if he can 
win the support of the audience in the courtroom. “Butler .. . . realized the 
marvelous effect the temper of the court audience has on a jury. . . . Butler 
invariably tried his cause to the audience quite as much as to the jury. .. . 
Butler had practically everybody in the court room, I mean, of course, the 
onlookers, essentially with him. . . . Butler knew the jury could not fail to 
notice it and be affected by it—and they were.” 

However, there is some opinion that, “in arguing a question of law to the 
court, in these enlightened times, it is not necessary for the advocate to resort to 
the arts which are needed to secure the attention and good-will of the jury.” 
But, it is said, “the sly and adroit treatment of the idiosyncrasies of judges [by 
a celebrated practitioner] must appeal to all who have had experience in trial 
work.” 

“Shrewdness,” “sagacity,” “subtlety,” “astuteness,”’ “ingenuity,” “slyness” 
—these are “virtues” constantly commended and illustrated for the benefit of the 
youth by such “leaders of the bar.” 
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